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AFINITI END USER LICENSE AGREEMENT 
 
Last updated July 1, 2024. 
 
PLEASE READ THE TERMS OF THIS AGREEMENT CAREFULLY.  

This End User License Agreement (“EULA”) constitutes a binding legal agreement between Licensee 
(defined below) and Afiniti AI Limited, a company formed under the laws of Ireland (“Afiniti” or 
“Licensor”) that governs the Use of the proprietary Software and related Services made available by 
Afiniti or an Approved Channel Partner. If Licensee has executed a separate written agreement with 
Afiniti for the Software and/or Services (a “Licensee Agreement”), such separate agreement shall 
continue in full force and effect, and this EULA shall not apply unless expressly incorporated by 
reference. Afiniti and Licensee are collectively referred to herein as “Parties” and individually as a 
“Party.”  

BY CLICKING THE “ACCEPT” BUTTON, AND/OR OTHERWISE DOWNLOADING, 
INSTALLING, OR USING THE SOFTWARE, LICENSEE ACCEPTS THE TERMS OF THIS EULA, 
AGREES TO BE LEGALLY BOUND TO ITS TERMS, AND REPRESENTS AND WARRANTS 
THAT LICENSEE HAS THE RIGHT, POWER, AND FULL AUTHORITY TO ENTER INTO THIS 
EULA AND BIND LICENSEE TO ITS TERMS. IF LICENSEE DOES NOT AGREE TO THE TERMS 
OF THIS EULA OR IS NOT AUTHORIZED TO DO SO, (I) AFINITI WILL NOT AND DOES NOT 
LICENSE THE SOFTWARE TO LICENSEE, (II) LICENSEE MAY NOT USE THE SOFTWARE, 
AND (III) LICENSEE SHOULD PROMPTLY DESTROY ALL COPIES OF THE SOFTWARE OR 
NOTIFY AFINITI OR ITS APPROVED CHANNEL PARTNER TO OBTAIN INSTRUCTIONS ON 
THE RETURN OR DESTRUCTION OF THE SOFTWARE. 

1. Definitions. 
 
“Affiliate” means any company that is directly or indirectly owned, operated, or controlled by 
Licensee, Afiniti, or Afiniti’s parent company, Afiniti, Ltd. 
 
“Approved Channel Partner” means an approved reseller, distributor, direct partner, system 
integrator, service provider, or other partner from whom Licensee acquired the Software and 
Services, in each case that is authorized by Afiniti to provide the Software and Services to 
Licensee.  
 
“Confidential Information” means any non-public information concerning the business of either 
Licensee or Afiniti or any of its Affiliates, whether disclosed before, on, or after the date of this 
EULA, which is identified as confidential or which, given the nature of the information or the 
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circumstances of its disclosure, would be considered by a reasonable person to be confidential, 
including, but not limited to, any writings, memoranda, copies, reports, records, papers, surveys, 
analyses, drawings, letters, computer printouts, computer programs (source, executable, and object 
code), computer applications, computer processing techniques, methodologies, proposals, bids, 
processes, specifications, customer data (such as customer lists, identities, and requirements), non-
public personal information (as defined by the Gramm-Leach-Bliley Act or other applicable laws 
governing the privacy of personal information), shareholders, capital structure, contracts, licenses, 
business strategies, business methods, business processes, business techniques, business plans, 
financial records, forecasts, employee lists, compensation information, marketing plans, data and 
data bases, graphs, charts, sound recordings, pictorial representations, intellectual property rights, 
trade secrets, inventions, prototypes, and samples. Such information shall be considered 
“Confidential Information” under this EULA regardless of the form in which such information was 
disclosed, and any notes or other materials created by either Licensee Afiniti or its Representatives 
in reliance on or that incorporate any Confidential Information shall also be considered “Confidential 
Information” under this EULA to the extent incorporating such Confidential Information. For further 
clarity, any intellectual property, the underlying technology, and any performance information 
relating to the Software and the provisions of Services by Afiniti, including Documentation, shall be 
deemed Confidential Information without any marking or further designation.  
 
“Documentation” means any materials related to or derived from the Software, including, but 
not limited to, any methodologies, techniques, algorithms, training materials, specifications or 
other documentation applicable to the Software made available to Licensee by Afiniti or an 
Approved Channel Partner.  
 
“Intellectual Property Rights” collectively means any and all worldwide rights, title, and 
interest (including, all patent, patent registration, business processes, copyright, data right, 
trademark, trade name, service mark, service name, trade secret, know-how or other similar right 
arising or enforceable under U.S. law, foreign Law, or international treaty) in any system, 
documentation, content, designs, material, or technology, including rights of registration of such 
rights. 
 
“Licensee” means the legal Person or entity licensing the Software under this EULA.  
 
“Person” means any individual, partnership, corporation, limited liability company, joint venture, 
association, joint-stock company, trust, unincorporated organization, government or agency or 
political subdivision thereof, or other entity. 
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“Purchase Order” means any written order issued by a Licensee for the purchase or license of 
the Software or Services. Each Purchase Order accepted by Afiniti shall become subject to this 
EULA. 
 
“Representative” means consultants, directors, employees, agents, advisors or other types of 
authorized third parties, representatives and advisors of either Party, as applicable. 
 
“Services” means any services related to the Software, including installation, training, and 
support services, as provided by Afiniti and/or an Approved Channel Partner. Services are 
described further in the Documentation.  
 
“Software” means (i) where no Licensee Agreement between Licensee and Afiniti exists, the 
Afiniti® eXperienceAI™ (XAI) software for artificial intelligence-driven optimization of 
customer–agent pairings within contact centers, as described on Afiniti’s website at 
https://www.afiniti.com/products/experience-ai-suite/, including any Upgrades (as defined 
below); or, (ii) where a Licensee Agreement between Licensee and Afiniti exists, the definition 
set forth in such Licensee Agreement. 
 
“Use” or “Using” means to install, download, activate, access, or otherwise use the Software.  
 
“User” means any Person employed by Licensee or providing services to Licensee (whether as 
an independent contractor or otherwise) who installs, downloads, activates, accesses, or otherwise 
Uses the Software. 
 

2. Scope. This EULA governs Licensee’s Use of the Software as well as Services that relate to the 
Software provided by Afiniti or an Approved Channel Partner. The Software made available to 
Licensee by Afiniti or an Approved Channel Partner is licensed and not sold. 
 

3. License. Subject to the terms of this EULA, Afiniti grants Licensee a limited, non-exclusive, non-
sublicensable, revocable, and non-transferable license to Use the Software, solely for Licensee’s 
own internal operations and business use in accordance with the Documentation. 
 

4.  Requirements and Restrictions. Licensee must have a fully enabled integration in order to Use 
the Software. Licensee is responsible for acquiring and maintaining the applicable software 
required to enable integration throughout the Term, at Licensee’s own cost. The rights granted 
herein are subject to the following restrictions: Licensee shall not and shall make no attempt to 
(A) download, reproduce, copy, alter, modify, improve, enhance, translate, or create derivative 
works based on the Software or related Documentation; (B) create  “links” to or from the 
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Software, or “frame” or “mirror” any content forming part of the Software, other than for 
Customer’s own internal business purposes; (C) disassemble, reverse engineer, decompile, 
decrypt, or otherwise attempt to discover or reveal the source code, trade secrets or ‘know how’ 
underlying the Software or any related technology or related Documentation for any reason or 
access the Software in order (i) to build a competitive product or service; (ii) build a product or 
service using similar features, functions or graphics of the Software; or (iii) copy any features, 
functions or graphics of the Software; (D) other than as expressly provided in this Agreement, 
license, sublicense, sell, resell, rent, lease, sublease, assign or transfer any of Licensee’s rights 
under this EULA or otherwise Use the Software for the benefit of a third party or to develop a 
product that is similar to the Software or to operate in a time-sharing, outsourcing, or service 
bureau environment, or otherwise commercially exploit the Software; (E) conceal or remove any 
title, patent, trademark, copyright, proprietary or restricted rights notice contained in the Software 
or the Services associated therewith; (F) provide the Software, including access to the Software, 
directly or indirectly, to any third party without prior, witten permission by Afiniti; (G) disclose 
the results of any performance, functional or other evaluation or benchmarking of the Software 
to any third party without the prior, written permission of Afiniti; (H) interfere with any license 
key mechanism in the Software or otherwise circumvent mechanisms in the Software intended to 
limit Licensee’s Use; (I) upload to the Software, or cause to be uploaded to the Software, or store 
on any computer that is used to access the Software, material containing Software viruses, worms, 
Trojan horses, or other harmful computer code, files, scripts, agents or programs; (J) interfere 
with or disrupt the integrity or performance of the Software or the data contained therein; 
(K) attempt to gain unauthorized access to the Software or its related systems or networks; 
(L) Use the Software for any unlawful, invasive, infringing, defamatory, or fraudulent purpose. 
 

5. Licensee’s Responsibilities. Licensee is responsible for all activities, acts, or omissions (whether 
lawful or unlawful) committed by any Users. Licensee shall: (A) have sole responsibility for the 
accuracy, quality, integrity, legality, reliability, and appropriateness of all of its customer data; 
and (B) use commercially reasonable efforts to prevent unauthorized access to, or use of, the 
Software, and shall notify Afiniti promptly of any such unauthorized use. 
 

6. Third-Party Software. Licensee acknowledges the Software may contain software licensed by 
Afiniti from third parties, including open source software, and embedded in the products, and that 
in addition to the obligations of this EULA, additional obligations may apply in relation to any 
use of the third party software and/or materials by Licensee which is not in accordance with the 
use of the Software and/or Services as permitted under the terms of this EULA. Licensee 
acknowledges and agrees that Afiniti is not responsible for third-party software and/or materials, 
including their accuracy, completeness, timeliness, validity, copyright compliance, legality, 
decency, quality or any other aspect thereof. Afiniti hereby disclaims all warranties, indemnities, 
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obligations, responsibilities, or other liabilities for any third-party materials or software. Third-
party materials and software and links thereto are provided solely as a convenience to Licensee 
and Licensee’s access and use of these are entirely at Licensee’s own risk and subject to such 
third parties’ terms and conditions.  
 

7. Term and Termination.  
 
(a) Term. The Software is licensed for a specified term as described in the Licensee Agreement, 

if one exists, or applicable Purchase Order, or in the event no such term is specified, the term 
shall be one (1) year from the date on which Licensee is first provided access to the Software 
(“Term”). The provisions of this EULA governing Licensee’s Use of the Software shall 
continue to apply for as long as the Software is Used. Licensee’s right to Use the Software 
begins on the date the Software is made available for access, download, or installation and 
continues until the end of the Term, unless otherwise terminated in accordance with this 
EULA or the Licensee Agreement, if any. In the event the Licensee Agreement, relevant 
Purchase Order, or Documentation, is terminated or expires, the license to the Software 
granted thereunder terminates and Licensee must immediately cease using the Software and 
certify in writing that all copies of the Software and associated Documentation have been 
deleted, destroyed, or returned to Afiniti. 

 
b) Licensee’s Right to Termine the EULA. Licensee may terminate the EULA at any time by 

ceasing Use of and destroying all copies of the Software in its possession or control. Upon 
termination of the EULA for any reason, Licensee will be responsible for the payment of any 
applicable fees as due and payable under the Documentation or applicable Purchase Order.  

 
c) Afiniti’s Right to Terminate the EULA. Afiniti or its Approved Channel Partner may 

immediately terminate or suspend Licensee’s right to Use the Software (without observing 
any notice period) if Licensee breaches the EULA, or if Licensee fails to pay any portion of 
the applicable license and/or service fees under a Licensee Agreement or Purchase Order prior 
to the end of any applicable cure period. Afiniti may terminate this  EULA and Licensee’s 
right to Use the Software at the end of any then-current Term for any or no reason by providing 
notice in writing (which may include notice within the Software itself). 

 
d) Material Breach. Either Party may terminate this EULA by written notice, if the other Party 

commits a material breach of this EULA, and such breach is not capable of cure, or if capable 
of cure, remains uncured for thirty (30) days after written notice of breach to the other Party. 
Licensee agrees that monetary damages alone may not be an adequate remedy for material 
breach of the license restrictions or confidentiality provisions of this EULA and that Afiniti 
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will be entitled to apply for injunctive relief to a court of competent jurisdiction in case of a 
breach of such provisions. 

 
e) Insolvency. Either Party may terminate this EULA immediately upon notice if the other Party 

makes an assignment for the benefit of its creditors, files or has filed against it a petition under 
any bankruptcy, insolvency, reorganization, or similar law, appoints or has appointed against 
it a trustee or receiver for any of its property or commences or has commenced against it (by 
resolution or otherwise) the liquidation or winding-up of its affairs. 

f)  Effect of Termination. Upon termination of this EULA for any reason (i) any amounts owed 
to Afiniti by Licensee under a Licensee Agreement or Purchase Order will be immediately 
due and payable, (ii) all licenses granted in this EULA will immediately terminate, 
(iii) Licensee is required to remove all Software from its computer systems, destroy all copies 
of the Software in its possession or control, and cease all Use of the Software, and (iv) each 
Party will return to the other, or purge from its electronic or other storage facilities or records, 
all Confidential Information of the other Party in its possession or control, provided, however, 
that each Party may retain any Confidential Information that it is required by law or by the 
rules or regulations of any governmental, quasi-governmental or self-regulatory agency to 
retain. The following provisions shall survive any termination or expiration of this EULA and 
continue in full force and effect: Section 1 Definitions; Section 7(f) Effect of Termination; 
Section 8 Ownership of Software; Section 10 Certification and Audit Rights; Section 13 
Warranty - Disclaimer; Section 14 Indemnification; Section 15 Limitation and Exclusions of 
Liability; and Section 16 Miscellaneous, in addition to any other provisions of this EULA that 
contemplates performance or observance subsequent to termination or expiration of this 
EULA. 

8. Ownership of the Software.  
a. Licensee acknowledges and agrees that the Intellectual Property Rights of whatever nature 

in or relating to the Software, and any other materials or data provided by Afiniti, or 
through an Approved Channel Partner, to Licensee under this EULA, including all 
Intellectual Property Rights embodied therein and associated Documentation (collectively, 
“Afiniti Materials”) shall at all times remain the property of Afiniti, its licensors or 
suppliers. Other than those expressly set forth in this EULA, Afiniti does not grant or 
otherwise convey any license or other right  in or to the Afiniti Materials to Licensee. There 
are no implied licenses under this EULA. Afiniti shall retain all Intellectual Property 
Rights, title and interest, including all proprietary rights, in and to all and any portion of 
the Software and related Services, including copies, algorithms or other technology, and 
any improvements, updates, new releases, changes, modifications, enhancements thereto 
and derivative works thereof, as well as to all Documentation  (collectively, “Afiniti 



 
 
 
 

 Afiniti End User License Agreement 
Page 7 of 15 

 
 

Property”). In no event shall any Afiniti Property be deemed a “work made for hire.”  
Afiniti reserves the right to rename and rebrand the Software at any time in its sole 
discretion. All ideas, proposals, suggested modifications, enhancements, or feedback, 
including, without limitation, ideas for new products, technologies, promotions, custom 
deployment solutions, product names, product feedback and product improvements 
provided by Licensee to Afiniti on the operation or use of the Software become Afiniti’s 
exclusive property to exploit or not to exploit as Afiniti deems appropriate in its sole 
discrection, without the necessarity for remuneration, royalties, attribution, or other 
obligation to Licensee. Licensee’s rights to Use the Software are limited to those expressly 
granted by this EULA. No other rights with respect to the Software, the Services, or any 
related Intellectual Property Rights are granted or implied. 

 
b. Afiniti will defend, indemnify, and hold harmless Licensee, its officers, directors, 

employees, agents, and representatives against any losses, costs, damages, liabilities, and 
expenses (including, without limitation, reasonable attorneys’ fees) arising from any third-
party claims that the provision of the Afiniti Materials, or use of the Software, infringe the 
Intellectual Property Rights of that third party. Afiniti’s obligation will not extend to a 
claim based on any alleged infringement arising from any: (A) incorporation of the 
Software (or any component thereof) into, or combination of the Software (or component 
thereof) with, any other product, technology, service or process, (B) use or modification of 
the Software (or any component thereof) other than as permitted by this EULA, or (C) use 
of any version of the Software that is not the most current version of the Software made 
available to Licensee. Should the Software (or any component thereof) become, or in 
Afiniti’s opinion be likely to become, the subject of any such suit or action for infringement 
or if Licensee is enjoined from using the Software, Afiniti will, at Afiniti’s option and 
expense, procure for Licensee the right to continue using the Software (or component 
thereof), or replace or modify the Software (or such component thereof), so that the 
Software becomes non-infringing. If in Afiniti’s reasonable judgment, such procurement, 
replacement, or modification is not commercially feasible, Afiniti may terminate this 
EULA and must repay all fees paid to Afiniti prior to the date of termination. This Section 
8(b) states Afiniti’s sole and entire liability and Licensee’s sole and exclusive remedy in 
respect of infringement claims relating to the Software. 

 
9. Upgrades. Afiniti from time to time, in its sole discretion, may develop and/or provide updates 

or upgrades to the Software (which may include bug fixes, patches, break/fix and/or new features 
or modification of the Software functionality) (“Upgrades”). Under this EULA, Afiniti has no 
obligation to provide any Upgrades to Licensee or provide new functionality for the Software. 
Licensee may Use any Upgrades to the Software, provided that Licensee: (i) has valid license to 



 
 
 
 

 Afiniti End User License Agreement 
Page 8 of 15 

 
 

use the Software and is in compliance with the terms of the EULA; and (ii) limits the Use of 
Upgrades for Licensee’s own benefit or internal operations. For the avoidance of doubt, Upgrades 
will be subject to the terms and conditions of this EULA. 

 
10. Certification and Audit Rights. Afiniti and/or the Approved Channel Partner who provided the 

Software to Licensee shall have the right to request a signed certification that Licensee is Using 
the Software in accordance with the terms of this EULA. During the Term and for two (2) years 
thereafter, Licensee agrees to allow Afiniti and/or Approved Channel Partner to audit Licensee 
remotely or in person (during normal business hours and with reasonable notice) to determine 
that Licensee is in compliance with this EULA. Licensee will provide reasonable assistance, 
cooperation, and access to relevant information in the course of any such audit. In the event 
inspection or audit uncovers non-compliance with this EULA, then, without prejudice to Afiniti’s 
termination rights hereunder, Licensee shall promptly remedy such non-compliance. This remedy 
is without prejudice to any other remedies available to Afiniti at law or equity or pursuant to this 
EULA. 

 
11. Confidentiality.  

  
(a) Recipient’s Obligation. Each receiving Party (“Recipient”) shall keep the disclosing Party’s 

(“Disclosing Party”) Confidential Information, including the Software, associated 
Documentation, and Services strictly confidential and provide it the same degree of care as 
Recipient exercises toward its own Confidential Information; provided, however, that in no 
event shall such degree of care be less than reasonable considering general industry standards 
and applicable laws regarding data protection, privacy, or confidentiality. Confidential 
Information shall be disclosed to the Recipient only to the extent reasonably necessary to 
provide the Software and any related Services and to satisfy any other obligations under this 
EULA. 
 

(c)  Exclusions. The foregoing confidentiality obligations shall not apply to (i) any information 
that the Recipient can, by documentary evidence, show was in its possession prior to the 
disclosure to it hereunder without any confidentiality obligation to the Disclosing Party; 
(ii) any information which comes into the possession of the Recipient from a third party who 
is under no confidentiality obligation to Afiniti or the Approved Channel Partner, as the case 
may be, to maintain the confidentiality of the information; (iii) any information which becomes 
generally known by the public other than through the fault of Recipient, or its agents or 
employees; or (iv) any information required by law or by the rules or regulations of any 
governmental, quasi-governmental or self-regulatory agency to be disclosed to such agency. 
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The burden of proving these exceptions to the confidentiality and use provisions of this EULA 
resides with Recipient. 

 
12. Privacy.  
 

(a) Licensee acknowledges that when Licensee downloads, installs or Uses the Software, Afiniti 
may collect information about Licensee, Licensee’s network, and/or devices and about 
Licensee’s Use of the Software. Licensee also may be required to provide certain information 
about Licensee as a condition to downloading, installing or using the Software or certain 
features or functionality. All information collected in connection with this Software is subject 
to Afiniti’s Privacy Policy which is located at https://afiniti.com/legal/privacy.  

 
(b) In addition, Afiniti may process certain data about Licensee and/or Licensee’s network and 

Users. Afiniti will keep Licensee’s data confidential and will only use Licensee’s data to the 
extent necessary to comply with the terms of this EULA. In case such data identifies or may 
be used to identify an individual (“Personal Data”), this Personal Data will be processed in 
accordance with the Data Processing Addendum available at 
https://www.afiniti.com/legal/dpa. Licensee will be responsible to ensure that any Personal 
Data provided by Licensee to Afiniti has been collected in accordance with applicable data 
protection regulation, and that Licensee have obtained all necessary rights and consents to 
provide such information to Afiniti. 

 
13. Disclaimer and Exclusive Remedy. THE SOFTWARE IS MADE AVAILABLE BY AFINITI 

AS-IS, WITHOUT WARRANTY OF ANY KIND. AFINITI HEREBY DISCLAIMS ANY AND 
ALL WARRANTIES UNDER THIS EULA, WHETHER EXPRESS OR IMPLIED, 
STATUTORY, OR OTHERWISE RELATING TO THE USE, FUNCTIONALITY, OR 
AVAILABILITY OF THE SOFTWARE OR ANY OTHER MATERIALS PROVIDED BY 
AFINITI UNDER THIS AGREEMENT, AND AFINITI SPECIFICALLY DISCLAIMS ALL 
IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE, TITLE AND NON-INFRINGEMENT, ALL OF WHICH ARE HEREBY 
EXCLUDED TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW. AFINITI 
DOES NOT WARRANT THAT THE SOFTWARE WILL BE PROVIDED ERROR-FREE, 
UNINTERRUPTED, SECURE OR VIRUS-FREE. WITHOUT LIMITING THE FOREGOING, 
AFINITI MAKES NO REPRESENTATION OR WARRANTIES OF ANY KIND WITH 
RESPECT TO THE THIRD-PARTY COMPONENTS OF THE SOFTWARE. LICENSEE IS 
SOLELY RESPONSIBLE FOR SELECTING THE SOFTWARE TO ACHIEVE ITS 
INTENDED RESULTS, AND FOR THE INSTALLATION OF, USE OF, AND RESULTS 
OBTAINED FROM THE SOFTWARE. NEITHER AFINITI, ITS SUPPLIERS OR ITS 
LICENSORS WILL HAVE ANY LIABILITY WHATSOEVER FOR ANY DECISION MADE 
OR ACTION TAKEN BY LICENSEE OR ITS CUSTOMERS IN RELIANCE UPON ANY 
INFORMATION OBTAINED THROUGH THE SOFTWARE. THE PARTIES FURTHER 
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AGREE AND ACKNOWLEDGE THAT AFINITI SHALL IN NO EVENT BE HELD 
RESPONSIBLE FOR ANY PROBLEMS WITH THE SOFTWARE ATTRIBUTABLE TO THE 
PUBLIC INTERNET INFRASTRUCTURE OR LICENSEE’S OR ITS CUSTOMERS’ 
ABILITY TO BE CONNECTED TO THE INTERNET. LICENSEE WILL NOT HOLD AFINITI 
ACCOUNTABLE FOR ANY MALFUNCTIONING OF THE SOFTWARE WHICH IS 
CAUSED BY LICENSEE NOT BEING AVAILABLE OR NOT FUNCTIONING PROPERLY 
BECAUSE OF CIRCUMSTANCES NOT ATTRIBUTABLE TO US. LICENSEE’S 
EXCLUSIVE REMEDY FOR ANY FAILURE, DEFECT OR INACCURACY IN THE 
SOFTWARE SHALL BE THAT AFINITI WILL USE COMMERCIALLY REASONABLE 
EFFORTS TO REPAIR OR REPLACE THE SOFTWARE AS SOON AS REASONABLY 
POSSIBLE. 
 

14. Limitation and Exclusions of Liability. TO THE EXTENT PERMITTED BY APPLICABLE 
LAW, IN NO EVENT SHALL AFINITI HAVE ANY LIABILITY FOR ANY PUNITIVE, 
EXEMPLARY, MULTIPLE, SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL 
DAMAGES WHATSOEVER (INCLUDING, WITHOUT LIMITATION, DAMAGES FOR 
LOST PROFITS, LOST SAVINGS, LOST BUSINESS, LOSS OF OPPORTUNITY, BUSINESS 
INTERRUPTION OR LOSS OF DATA OR BUSINESS INFORMATION) ARISING UNDER 
THE EULA OR RELATED TO THE SOFTWARE OR ANY OTHER MATERIALS PROVIDED 
BY AFINITI UNDER THIS AGREEMENT, WHETHER ARISING IN CONTRACT, 
NEGLIGENCE, GROSS NEGLIGENCE, STRICT LIABILITY, OR OTHERWISE, EVEN IF 
AFINITI HAS BEEN ADVISED OF THEIR POSSIBILITY. IN NO EVENT SHALL AFINITI’S 
AGGREGATE LIABILITY UNDER THIS EULA EXCEED AN AMOUNT EQUAL TO THE 
AGGREGATE FEES PAID BY LICENSEE TO AFINITI OR AN APPROVED CHANNEL 
PARTNER HEREUNDER DURING THE PRECEDING TWELVE (12) MONTH PERIOD AS 
SET FORTH IN A PURCHASE ORDER OR LICENSEE AGREEMENT, AS APPLICABLE. 
THE LIMITATIONS OF LIABILITY SET FORTH IN THIS SECTION 16 SHALL APPLY 
REGARDLESS OF THE CAUSE OF ACTION UNDER WHICH SUCH DAMAGES ARE 
SOUGHT AND WHETHER OR NOT THE POSSIBILITY OF SUCH DAMAGES MIGHT 
REASONABLY BE FORESEEABLE. NOTHING IN THIS EULA LIMITS OR EXCLUDES 
ANY LIABILITY THAT CANNOT BE LIMITED OR EXCLUDED UNDER APPLICABLE 
LAW.  

 
15. Miscellaneous. 
 

a. Nonexclusive. Nothing expressed or implied in this EULA shall be deemed to restrict Afiniti’s 
right or ability, whether during the Term or at any time thereafter, to: (i) directly or indirectly 
sell, license, use, promote, market, exploit, develop or otherwise deal in any product or service 
of any kind in any location, including, but not limited to, the Software or the Services; or 
(ii) enter into any business arrangement of whatever nature, consideration or description, 
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including, without limitation, arrangements similar to those contemplated in this EULA, with 
any other entity in any location. For the avoidance of doubt, Afiniti retains all rights to market, 
sell, or use, the Software, either independently or through other third-party resellers and 
distributors. 

 
b. Publicity. Licensee agrees to permit Afiniti to use its name and logo in press releases, 

advertising, and other marketing and promotional materials in formats and with content 
relating to the Software that Afiniti deems appropriate with Licensee’s prior written approval 
of such materials, which approval shall not be unreasonably withheld, conditioned, or delayed. 
Licensee may not use any trademarks or brand names of Afiniti without the prior written 
consent of Afiniti. 

 
c. Relationship of Parties. Afiniti is an independent company and shall perform its obligations 

under this EULA as an independent contractor. Nothing in this EULA shall be construed to 
create a joint venture, company, agency, or employment relationship between the Parties. 
Neither Party shall take any action or permit any action to be taken on its behalf which purports 
to be done in the name of or on behalf of the other Party and shall have no power or authority 
to bind the other Party or to assume or create any obligation or responsibility, express or 
implied, on the other Party’s behalf or in its name, nor shall such Party represent to any one 
that it has such power or authority. Licensee acknowledges and agrees that any breach of this 
EULA by any employee, agent, Representative, or contractor of Licensee shall be deemed a 
breach of this EULA by Licensee. 

 
d. Export Compliance. The Software is subject to United States export regulations, as well as 

similar restrictions issues by the U.S. and other governments, for high technology goods. 
Regardless of any disclosure made by Licensee to Afiniti of an ultimate destination of the 
Software, none of the Software or the underlying information or technology may be 
downloaded or otherwise exported or re-exported (i) into (or to a national or resident of) Cuba, 
North Korea, Iran, Syria or any other country to which the U.S. has embargoed goods; or (ii) to 
anyone on the U.S. Treasury Department’s list of Specially Designated Nationals or the U.S. 
Commerce Department’s Table of Deny Orders. By using the  Software, Licensee is agreeing 
to the foregoing and is representing and warranting that it is not located in, or under the control 
of, any such country or on any such list. The countries subject to restriction by action of the 
United States Government are subject to change, and it is Licensee’s responsibility to comply 
with the United States Government requirements as they may be amended from time to time 
in connection with Licensee’s use of the Software pursuant to this EULA. 
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e. Compliance with Laws. Licensee represents and warrants that it will comply with all 
applicable federal, state, and local laws and regulations, and communications common carrier 
tariffs, and use the Software solely for lawful purposes. Afiniti reserves the right to take all 
actions, including termination of this EULA, which it believes necessary to comply with 
applicable laws, regulations, and tariffs. 

 
f. No Implied Licenses. There are no implied licenses under this EULA, and any rights not 

expressly granted hereunder are reserved. Neither Party shall exceed the scope of the licenses 
granted hereunder. 

 
g. Severability. Each provision hereof shall be treated as a separate and independent clause. If 

one or more of the provisions contained in this EULA shall for any reason be held to be 
excessively broad as to scope, activity, or subject so as to be unenforceable at law, such 
provision or provisions shall be construed by the appropriate judicial body by limiting and 
reducing it or them, so as to be enforceable to the maximum extent compatible with the 
applicable law as it shall then appear. If any provision of this EULA is held invalid or 
unenforceable in a court of law in any jurisdiction, such invalidity or unenforceability shall in 
no way affect or impair the validity or enforceability of this EULA or any other provision 
hereof in such jurisdiction, or the validity or enforceability of such provision, this EULA, or 
any other provision hereof in any other jurisdiction.  

 
h. Notices. Any notice to be given under this EULA shall be in writing and shall be delivered by 

hand delivery, registered mail (or the equivalent in the country where the notice is delivered), 
or overnight commercial courier to the mailing address of the recipient of such notice included 
in the Licensee Agreement or applicable Purchase Order, if any, with copy by electronic mail 
to the email address of the recipient if included in the Licensee Agreement or applicable 
Purchase Order, if any; provided that either Party may update this mailing address or email 
address by providing notice to the other Party in accordance with the terms of this EULA or 
the relevant Licensee Agreement or Purchase Order. Notices to Afiniti should be sent with 
attention to Afiniti Legal Department at Afiniti AI Limited, 1 Hatch Street Upper, 6th Floor, 
Dublin 2, Ireland, with electronic copy to Legal@afiniti.com.  

 
i. Governing Law; Venue. This EULA shall be governed by and construed in accordance with 

the laws of Ireland, without regard to its conflict of laws principles. Afiniti and Licensee both 
consent to the exclusive jurisdiction of the courts in Dublin, Ireland for the purpose of any 
action or proceeding brought in connection with this EULA. The provisions of the United 
Nations Convention on Contracts for the International Sale of Goods are expressly excluded 
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from this EULA and from any transaction that may be implemented in connection with this 
EULA. 

 
j. Amendment; Waiver. This EULA may be amended or waived, if and only if, such 

amendment or waiver is in writing, and signed, by a duly authorized officer of Afiniti and a 
duly authorized Representative of Licensee. Any waiver of one event shall not be construed as 
a waiver of subsequent events. 

 
k. Force Majeure.  
 

(i)  A “Force Majeure Event” is any event beyond the reasonable control of a Party, such as: 
war (whether declared or not), armed conflict or the serious threat of the same (including but 
not limited to hostile attack, blockade, military embargo), hostilities, invasion, act of a foreign 
enemy, extensive military mobilization, civil war, riot, rebellion, revolution, military or 
usurped power, insurrection, civil commotion or disorder, mob violence, or act of civil 
disobedience; act of terrorism, sabotage or piracy; plague, epidemic, pandemic, outbreaks of 
infectious disease or any other public health crisis, which results in quarantine, work-at-home 
orders, travel warnings or similar restrictions declared by the World Health Organization, the 
Center for Disease Control or any federal, state or local governmental authority; act of 
authority whether lawful or unlawful, compliance with any law or governmental order, rule, 
regulation or direction, curfew restriction, expropriation, compulsory acquisition, seizure of 
works, requisition, or nationalization; act of God or natural disaster such as, but not limited to, 
violent storm, cyclone, typhoon, hurricane, tornado, blizzard, earthquake, volcanic activity, 
landslide, tidal wave, tsunami, flood, damage or destruction by lightning, or drought; 
explosion, fire, destruction of machines, equipment, factories and of any kind of installation, 
prolonged break-down of transport, telecommunication or electric current; general labor 
disturbance such as but not limited to boycott, strike and lock-out, go-slow, occupation of 
factories and premises; shortage or inability to obtain critical material or supplies; in each case 
to the extent not subject to the reasonable control of the subject Party.  
 
(ii) Except for obligations to make payment, if a Force Majeure Event makes it impossible or 
illegal for a Party to perform its obligations under this EULA or to obtain the intended benefits 
under this EULA, or materially frustrates the purpose of this EULA, such Party’s non-
performance shall be excused, provided the affected Party provides the other Party with written 
notice of the Force Majeure Event within a reasonable time after its occurrence. Neither Party 
shall be required to pay any periodic fees or charges hereunder to the extent and for the duration 
of any such Force Majeure Event.  
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l. Interpretation. Whenever the context reasonably permits, the singular shall include the plural, 
the plural shall include the singular, and the whole shall include any part thereof. The section 
and other headings are for reference only and shall not affect the interpretation of this EULA. 
The Parties agree that the rule of construction that a contract be construed against the drafter 
shall not be applied in interpreting this EULA. 

 
m. U.S. Government Users. The Software is classified as a “commercial item” consisting of 

“computer software" and the Documentation is classified as “commercial computer software 
documentation” or “commercial items”, pursuant to 48 CFR 2.101 and such terms are used in 
FAR 12.212. Any license provisions that are inconsistent with federal procurement regulations 
are not enforceable against the U.S. Government. 

 
n. Revisions to the EULA. Afiniti may update, modify, or amend this EULA from time to time, 

including any referenced policies and other documents. If a revision meaningfully reduces 
Licensee’s rights, Afiniti will use reasonable efforts to notify Licensee by, for example, 
sending an email to the notice, billing, or technical contact address you designate in the 
applicable Licensee Agreement or Purchase Order. For the avoidance of doubt, any Purchase 
Order is subject to the version of the EULA in effect at the time of the Purchase Order. 
Licensee may not revise this EULA without Afiniti’s written agreement. Licensee’s continued 
use of the EULA during any extension or renewal of the Term will constitute acceptance of 
the version of the EULA in effect at the time the renewal Term begins. 

 
o. Assignment. Except as otherwise provided in this EULA, Licensee may not assign, transfer, 

subcontract, sub-license or otherwise dispose of any or all of its rights or obligations under this 
EULA or any part thereof, without the prior written approval of Afiniti. Any assignment or 
attempted assignment in violation of this Section 18(o) shall be null and void. Subject to the 
foregoing, this EULA shall be binding upon and inure to the benefit of the assigns and 
successors of the Parties. Afiniti may assign, transfer, or otherwise transfer or dispose of any 
or all of its rights or obligations under this EULA or any part thereof, without the prior written 
approval of Licensee. 

 
p. Execution. The individuals signing this ULA below represent that they are duly authorized to 

execute this EULA for and on behalf of the Party for whom they are signing. Licensee 
acknowledges that they have read and understood the EULA, have had the opportunity to 
review it with their respective counsel or an attorney of their respective choice, and agree to 
all its terms. 
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q. Counterparts. This EULA may be executed by one or more of the Parties to this EULA on 
any number of separate counterparts, and all said counterparts taken together shall be deemed 
to constitute one and the same instrument. Delivery of an executed counterpart of a signature 
page to this EULA by electronic means or facsimile shall be effective as delivery of a manually 
executed counterpart of this EULA. 

 
r. Entire Agreement. This EULA constitutes the entire agreement and understanding between 

Licensee and Afiniti regarding the subject matter set forth herein and supersedes any and all 
prior and contemporaneous agreements, representations or understandings of the Parties 
related to this matter not incorporated herein. Both Parties acknowledge that they have not 
been induced to enter into this EULA by any representations or promises not specifically 
stated herein. 


